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Wel come t o Federally Speaking, an editorial colum compiled for the menbers of the
Western Pennsylvania Chapter of the Federal Bar Association and all FBA
members. Its purpose is to keep you abreast of what is happening on the

Federal scene, whether it be a landmark US Supreme Court decision, a new
Federal regulation or enforcement action, a “heads ups” to Federal CLE

opportunities, or other Federal |egal occurrences of note. Its threefold
objective is to educate, to provoke thought, and to entertain. This is the
33" column. Prior columns are available on the website of the U 'S. District
Court for t he West ern District of Pennsyl vani a

(http://www. pawd. uscourts. gov/ Headi ngs/federal |l yspeaki ng. ht m .

LIBERTY’S CORNER

A_NON-DISCRETIONARY  JUDICIARY. The safety valve in the American
Constitutional System is the Judicial Branch. It is the
Judiciary’s job to oversee the other branches to make sure that
our Constitution remins the supreme law of the land. This
colum has wunhappily exam ned instances were it appears that
the Executive Branch is attenpting to avoid true Judicial
scrutiny of its post 9-11 activities. Now it appears that the
Executive Branch is trying to extract the very heart from the
Judiciary by removing its discretionary ability to dispense law,
equity, justiceand mercy in an area that directly affects the lives of
many Americans, and could affect us all, the Crim nal Justice System.
Thus, on July 28, 2003 the U.S. Attorney General promulgated a
memor andum to all f eder al prosecutors forbidding them to
"acqui esce" to downward departures in the Sentencing Guidelines
except in rare occurrences, and requiring them to report all
Federal Judges inposing such departures from these Guidelines
over the prosecutor's objections to the U S. Departnment of
Justice within 14 days. And this policy was issued in spite of
the cautions issued by the Chief Justice of the U. S. Suprene
Court, WIlliam Rehnquist, just recently on May 5, 2003, that
wi t h regard to col l ecting i nformation on downwar d
departures,"[t]here can also be no doubt that the subject
matter of the questions, and whether they target the judici al
deci si ons of individual federal judges, couldamounttoan unwarrantedand

ill-considered effort to intimidate individual judges in the performance of their judicial duties. "

| ndeed, in 1996 the U.S. Supreme Court authorized downward

departures in the Los Angeles Rodney King police beating case
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for two police officers from 70 — 84 nonths to only 30 nonths,
and in so doing Justice Anthony M Kennedy advised that the
sentencing judge properly and traditionally considers " every convicted person as an individual and
every case as a unique study in the human failings that sometimes mitigate, sometimes magnify, the
crime and punishment.” Much of the Attorney General’'s zeal in this
area has been fired by another bill he pushed in Congress, the
Prosecutorial Remedies and Other Tools to end the Exploitation
of Children Today (PROTECT) Act of 2003, the restrictions on
judicial discretion in sentencing provisions in which the
Judi cial Conference of the United States has condemed as being
“hastily passed without consultation,” and voted for their repeal as this "new
law severely limits the ability of trial judges to depart from the Sentencing Guidelines and requires
reports to Congress on any Federal Judge who does so." One U.S. District Court
Judge, John S. Martin, has stated in the New York Times "I no
| onger want to be part of our unjust crimina justice system,” because
"[flor a judge to be deprived of the ability to consider all of
the factors that go into fornulating a just sentence is
conpletely at odds with the sentencing philosophy that has been
a hallmark of the American system of justice." (Enmphasis
t hr oughout added.) | ndeed, a “non-discretionary judiciary”
woul d appear to be oxymoronic!

“SAFE & FREE” V. “LIFE & HBERTY”. We are at it again! As with Pro
Choice, Pro Life, sneak-and-peak, the USA PATRI OT Act and the
PROTECT Act, the spin-doctors on both sides of the nost
critical post 9-11 issues are “prophylactically” enshrouding
our psyches and beclouding our auditory facilities to achieve
their desired results, sound or unsound, logical or illogical
Thus, the Anmerican Civil Liberties Union (ACLU) has |abeled its
canmpaign to apply traditional checks and balances to the USA
PATRI OT Act and to post-9-11 governnental actions “safe and
free;” while the U. S. Department of Justice (DQOJ) has | abeled
its campaign in support of its post-9-11 actions and to keep

and expand the USA PATRIOT Act, “life and Iliberty.” And in
pursuing these canmpaigns “mythomania” (nmedically defined as
“the tendency to lie, exagger at e, or relate incredible
i mgi nary adventures as if they had really happened),” may be
rearing 1its ugly head. | ndeed, the DQOJ on its website

“ww. | i feandli berty.gov “ purports to be “Dispelling the Mths”
all egedly nythicized by the ACLU The ACLU counters that the
DOJ is the “mythomaniac,” in that the DOJ “in fact creates
fresh myths about the |law and gives new |life to old ones.” The
DOJ, on its site, cites three alleged “ACLU MWths” it desires

to dispel:

ANyth I = The Greenpeace Myth. The DOJ clainms it is a myth “that the
Patriot Act ‘expands terrorism laws to include donmestic
terrorism which could subject political organi zations to
surveillance, wiretapping, harassment, and crim nal action for

political advocacy’,” and “that it includes a ‘provision that
m ght allow the actions of peaceful groups that dissent from
gover nment policy, such as Greenpeace [an environnmental
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activist group], to be treated as domestic terrorisnmi.” To the
contrary, the DOJ asserts that “under the Patriot Act, the

definition of ‘domestic terrorism is limted to conduct that
(1) violates federal or state crimnal law and (2) is
dangerous to human life,” and, therefore, “peaceful political
organi zations engaging in political advocacy wll obviously
not come under this definition. (Patriot Act, Section 802.)”
But counters the Dartnmouth ACLU website: “This ‘reality’ 1is

actually a myth. Peaceful groups can be targeted. The protests
at Puerto Rico's Vieques Island are an exanple of peaceful
protest that could be found to be domestic terrorism under the
Patriot Act's definition. It breaks the law, and since Vieques
Island has Ilive fire exercises and armed sentries, any
protests that trespass onto Federal property could be argued
(and has been argued!) to endanger human life.” Simlarly, it
woul d appear that Greenpeace’s interference with shipping
could be viewed as violating Federal or state crimnal |aw and
bei ng dangerous to human I|ife, so as to justify treating
Greenpeace operatives as “domestic terrorists” under this Act.
Even blocking traffic with one’s own body could be so
interpreted. Thus, the National ACLU site concludes that the
Patri ot Act , Section 802, “introduces a definition of
“domestic terrorism broad enough to include groups |Ilike
Greenpeace and Operation Rescue [an anti-abortion/pro-life
activist group].”

Ayth I = The Library A\yth. The DOJ clainms it is a myth that patrons’
“l'ibrary habits could become the target of gover nment
surveillance,” thus leading “us to a society where the
‘“thought police’ can target us for what we choose to read or
what Websites we visit” (Patriot Act, Section 215). To the
contrary, the DOJ asserts, that while under “the Patriot Act,
the government can now ask a Federal Court (the Foreign

Intelligence Surveillance Court), i f needed to aid an
investigation, to order production”™ of |library and other
records, this special Court, “however, can issue these orders

only after the government denonstrates the records concerned
are sought for an authorized investigation to obtain foreign
intelligence information not concerning a U.S. person or to
pr ot ect agai nst i nt ernati onal terrorism or cl andesti ne
intelligence activities, provided that such investigation of a
U.S. person is not conducted solely on the basis of activities
protected by the First Amendment.” But again counters the
Dart mouth ACLU website: “Half truth. The half they aren't
telling anyone here is that so |long as a government agent says
that the record is sought for an authorized investigation, the
Foreign Intelligence Surveillance Court (whose workings are
secret, hearings are secret, names of judges are secret,
| ocations are secret, and only have the governnent's | awyers
appear before them are required to issue the order. There is
no judicial discretion, the court cannot even evaluate the
claim that t he record i's sought for an aut hori zed



investigation.” The National ACLU site further points out that
while the DOJ correctly stated that under Section 215 they can
not investigated U.S. persons “solely” on First Amendment
protected activities, they can “obtain your library records or
your medical records or your genetic information,” without
“probabl e cause,” if there is something else. “The ‘something
el se’ could be that you were born in the M ddle East, or that
you took a trip to Pakistan |ast year,” or even sonething “one
of your friends or associates did... As long as the ‘something
else’ isn't related to First Amendnment activity, it can count
as a basis for the investigation.”

Ayth Il -- The Sncak-and-PPe¢ck Myth. The DOJ claims it is a myth that

allowing “law enforcement agencies to delay giving notice when
they conduct a search ... would mark a sea change in the way
search warrants are executed in the United States.® To the

contrary, the DQOJ asserts, Section 213 of the “Patriot Act
sinply codified the authority |law enforcement had already had

for decades.. The Supreme Court has held ... that [under “the
Fourth Amendment”] covert entries are constitutional in sone
circumstances, at least if they are made pursuant to a

warrant,” citing “Daliav. US, 441 U.S. 238 (1979).” The ACLU
acknow edges that since “1978, the DOJ has had the authority
under the Foreign Intelligence Surveillance Act [FISA] to
conduct sneak-and-peek searches of Foreign powers and their
agents” and that “Foreign powers include groups engaged in
terrorism” But the national ACLU site counters that now
“Section 213 of the Act .. can be wused in any crimnal
i nvestigation. Nothing prevents the FBI from using the sneak-
and-peek provision in connection with the most mnor crines.”

Mor eover, is reliance on Dalia appropriate here? Dalia had
nothing to do with terrorists or the FISA and only permts
covert searches where all Fourth Amendment search warrant

criteria are met, to wit, as enunerated by the U.S. Suprene
Court in Dalia “First, warrants must be issued by neutral,

di sinterested magi strates. ... Second, those seeking the warrant
must demonstrate to the magistrate their probable cause to
believe that ’'the evidence sought wll aid in a particular

apprehension or conviction® for a particular offense.
Finally, ‘warrants must particularly describe the things to be

seized,' as well as the place to be searched. .The Fourth
Amendnment requires that search warrants be issued only ‘upon
probabl e cause, supported by COGath or affirmation, and
particularly describing the place to be searched, and the
persons or things to be seized ." Does the DQJ want to amend
the USA Patriot Act and FISA accordingly? WII the U S

Supreme Court do so?

Clearly there are mnmyths here, but who is in reality the
myt hopoeist? In pondering this and related issues it may be

wise to renmenmber the words of our founding fathers, Thonmas
Jefferson (“The man who would choose security over freedom
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deserves neither”) and Benjam n Franklin (“They that can give

up essenti al liberty to obtain a Ilittle tenmporary safety
deserve neither |iberty nor safety”); and those of the greatest
tyrant and terrorist of them all, Adolf Hitler ("The great
strength of the totalitarian state [terrorist organization] is
that it forces those who fear it to imtate it.”). In truth, it
appears here that the DOJ wants to prevent any threats to “life
and |inmb” no matter the cost, while the ACLU is intent on also
protecting the “life and |imbs” of Lady Liberty so the cost
wi Il not be our Bill of Rights. [13 & 11]

FED-IPOURRI™

PRIVELEGED DR. PHIL SURVIVES THIRD. Wth a degree of glee, “Dr. Phil,”
of TV Talk Show fame, l|earned that the Third Circuit has
protected him in his guise as mld mannered trial consultant
Dr. Philip C. MGraw, by adding itself to the list of those
Courts that hold that work product privilege attaches to non-
| awyer consultants wunder certain circunmstances. As the three
judge panel unani mously advised: “Conpelled disclosure of the
substance of conversations between Wuod, his counsel, and Dr.
McGraw would require disclosure of conmunications protected by
the work product doctrine. The communications took place during
a consultation that focused on those issues that counsel and
Dr. MGraw perceived to be central to the case. Moreover, the
communi cations were intended to be confidential and made in
anticipation of litigation. As such, the communications are at
the core of the work product doctrine and are only discoverable
upon a showing of rare and exceptional circunstances” (though
in a “circumscribed” manner client “Wod may be asked whether

his anticipated testimny was practiced or rehearsed”). In re
Cendant Corp. Securities Litigation, No. 02-4386 (3'% Cir Sept. 16, 2003;
Scirica, C.J.). See also Federal Rules of Civil Procedure
26(b)(3) and (4). But, if Circuit Judge Garth had his way, the
glee would be increased threefold. Fi nding untenable and

“impossible to execute ...the District Court's attenpt to 'carve
out' allegedly non-privileged 'two-way' communications between
a client and a trial consultant during a 'three-way' neeting
among counsel, the client, and the trial consultant,” Judge
Garth concluded “that the discovery which was sought in the
i nstant context was precluded as well by the attorney-client
privilege — an issue not reached by Chief Judge Scirica in his
opinion... MWhile | recognize that 1in certain respects the
attorney-client privilege has nore narrow parameters than the
wor k product doctrine, see, e.g., UnitedStatesv.Nobles, 422 U.S. 225,

238 n.11 (1975), | nevertheless am satisfied that the attorney-
client privilege was operative when Dr. MGraw, the client
Wbod, and E&Y's counsel were engaged in contenmporaneous and
simul taneous discussions concerning the instant Ilitigation..
The attorney-client privilege oper at es to pr ot ect from
di scl osure communi cations among the client, counsel, and in



circunmstances such as are present here, a third party (here,
Dr. MGraw) who was assisting E&Y's counsel in the fornulation
of | egal advice. Thus, | am persuaded that in addition to the
work product privilege, the attorney-client privilege also
protected conmunications voiced at the neetings of Wood's
counsel and Dr. McGraw. As | cannot conceive of how this three-
way interchange of views anong these three participants at
their strategy <conferences <could be dissected or parsed,
| eaving only E&Y's questions and advice, | would also hold that
the attorney-client privilege was inplicated.” So here none
will get glee fromgiving Dr. Phil the third degree.

CRIMINAL TRESPASS AND THE NO CALL LINT. I n Pennsyl vani a we have had the

“no call list” law in effect for a while now. No unwanted calls
during dinner, after dinner or before dinner! It works and it’s
great! Fifty-one mllion households have now, in effect, posted

through the Federal Trade Comm ssion “No Trespassing” notices
on their private telephones. While, apparently, the FTC did not
have authority to collect or post such notices at first,
Congress with wunbelievable speed has fixed that. Now, another
Federal Judge tells wus that this program violates the First
Amendnment as being unequally applied. You all know your
columist is a great supporter of the First Amendment and free
speech. Wthout it you probably would not be reading this
colum. But you can also properly post your private property to
selectively deny access to your vyard, doors or w ndows, to
undesi rabl e panphleteers or others who may disturb your quite
enj oyment of your private property. Sure the U. S. Supreme Court
has recently held that |ocal government cannot do so, at | east
with regard to non-commercial speech, but you as a private
i ndi vidual surely can. In mpst jurisdictions trespassing is a
crime called, strangely enough, “crimnal trespass,” which
normal ly occurs when a person enters or stays on the property
of anot her without the owner’'sconsent. In Tennessee, for exanmple, “the
| aw assunes that the person knew they didn't have the owner’s
consent if the owner or soneone with the authority to act on
behal f of the owner personally comunicates this fact to her,
or if there’s a fence around the property or if there’'s a sign
or other posting on the property that’s likely to be seen by
I nt ruder s” (MartindaleHubbell). Since fifty-one mllion househol ders,
acting individually, have so notified certain telemarketers
through their agent, the FTC, in a nmanner so that these
tel emarketers now know they are wunwanted intruders on the
private property of another, to continue to so intrude would be
a crime, and there certainly can be no First Amendnment

violation here unless the conmon Jlaw and |legislatively
recogni zed crime of crimnal trespass IS Itself
unconstituti onal (and cross burning, littering and other

intrusions on private property would also be protected free
speech). That’s one phone owner’s opinion.

*k*k



You may contact columnist Barry J. Lipson, Esg., FBA Third Circuit Vice President, at the Law Firm of Weisman Goldman
Bowen & Gross, 420 Grant Building, Pittsburgh, Pennsylvania 15219-2266 (412/566-2520; FAX 412/566-1088; E-Mail
bjlipson@wagbglaw.com). The views expressed are those of the persons they are attributed to and are not necessarily the
views of the FBA, this publication or the author. Back issues are available on the United States District Court for the
Western District of Pennsylvania website: (http://www.pawd.uscourts.gov/H eadings/federallyspeaking.htm). The bracketed
[ 1 numbersrefer to the column numbersin the WDPA website | ndex.

Copyright© 2003 by Barry J. Lipson



